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$340 MILLION
AWARD—WITH
OUR HELP

Shipyard’s Performance
Bond in Dispute

In two separate but concurrent contracts,
a national oil company contracted with a ship-
yard in the same country to convert a super-
tanker into an FPSO and to convert a drilling
rig into an offshore production platform. The
shipyard experienced significant liquidity prob-
lems and consequential delays, primarily due to
underbidding, but also due to currency risks and
local inflation.

To keep the conversions moving forward,
the oil company pumped cash and management
resources into the shipyard to ensure the work
was completed. When it became obvious that
the budgets would be far exceeded, the s}‘lir\-
yard’s surety was advised that the purchaser
would look to the surety for repayment of the
extra-contractual funds; bur the surety refused
to take action. After the completion of the two
conversion projects, with over $300 million of
extra costs in dispute, the matter went to U.S.
federal court because the surety was an
American entity.

When Fisher Maritime was engaged, three
experts, previously engaged by the attorneys,
had already produced their reports. One was an
experienced shipyard manager; the second was
a naval architect experienced in the design of
offshore production equipment and vessels;
while the third was a forensic accountant who
identified the extra-contractual costs for the
completion of the conversions. While each of
the reports answered the important questions
that were addressed to the experts, they were
not collecrively suitable for a court presenta-

tion in such a high value case; they needed to

loat

be integrared for a comprehensive and more-
pointed presentation in court.

Fisher Maritime was asked to evaluate
whether the proposed expert testimony clearly
supported all aspects of the oil company's case
to obtain the proceeds of the performance
bonds issued by the surety. Fisher Maritime
reviewed the work of the three experts, deter-
mined how to strengthen the presentations,
how to rtie rogether the work of the three other
experts to convey the overall picture without
giving up salient details, and how to cross
examine the surety’s experts to exploit the
weaknesses of the other party’s case.

Fisher Maritime mer with each of the
experts, reviewed their findings and the data
and correspondence that led them to their con-
clusions. The result was that Fisher Maritime
worked ro integrate the work of the three
experts to provide a readily understood presen-
tation to show that the owner, by working with
the shipyard, had proceeded diligently and eco-
nomically to complete the conversions. It was
established that there was no other, more eco-
nomic alternative available to the owner than
to provide the substantial financial assistance to
the shipyard thar had been done by the owner.

Fisher Maritime prepared a presentation
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FLOATING
DRYDOCK
MODULE
REPLACEMENT

Fisher Maritime
Coaxes Resolution of
Repair Dispute

Fisher Maritime assisted a shipyard in the
resolution of a dispute over the value of repairs
to their floating drydock which was severely
damaged while lifting a vessel. The damage to
the drydock was found to have been the result
of lack of compliance with the dock pumping
plan; the ship was not damaged. Due to limits
on a loss-of-use insurance policy, the shipyard’s
survival was dependent on the drydock not
being out of service for an extended period.
Upon assessing the extent of damage to the
floating drydock, the shipyard immediately
arranged for and managed repairs by wholesale
replacement of modules of the floating dry-
dock. This was commenced before reaching an
agreement with the underwriters as to the
amount to be reimbursed by the Hull and
Machinery insurance policy.

The shipyard’s method of repair seemed
extreme to the underwriter but, in the end,
was demonstrated by Fisher Maritime to have
been technically-superior and far more eco-
nomical than the underwriter’s suggested
method. The full extent of the damage to the
drydock was not known when the underwriters
initially developed a cut-and-patch repair spec-
ification based largely on an external visual
inspection only.

The anticipated cost of repair of the ini-
tially identified damage under this method
already approached half the value of the policy.
However, there was a high probability that the
drydock was damaged to a greater extent than
visually noted at the outset, thereby making it
beyond economical repair with the under-
writer’s proposed cut-and-patch method. It was
likely that there would be considerable growth
work and the dry dock would be declared a

constructive total loss sometime before comple-
tion of the proposed repair. This would leave
the shipyard without a drydock for an uncertain
amount of time. Instead the shipyard took
action to obtain a more timely, successful repair.

Using less-expensive replacement modules
obtained from an overseas shipyard having low
steel work costs, the drydock was repaired for a
cost below the toral constructive loss threshold
but above the underwriter’s initial estimate for
a patch-work repair. Those toral costs were
lower even though they included transportation
of the entire floating drydock across the ocean
on a heavy lift ship for replacement of the
structural modules.

The shipyard and underwriter had dis-
agreed as to the fair value of the repairs.
Without adequate reimbursement being offered,
the shipyard sued the underwriter. The law firm
representing the shipyard, being familiar with
Fisher Maritime’s capabilities and successes
from previous assignments, asked it to provide
expert assistance. Fisher Maritime developed an
analysis of the short-comings in the under-
writer's repair specification and the associated
repair estimate. The Fisher Maritime report
then assessed the reasonableness and subse-
quent cost-effectiveness, as well as shorter
schedule, of the shipyard's repair method.
Following presentation of the Fisher Maritime
analysis, the matter was resolved before trial to
the satisfaction of the shipyard. A
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utilizing and integrating the findings of the pre-
viously engaged experts for the attorneys’ open-
ing statement. We also provided extensive lists
of questions to be used in the cross examination
of the sureties’ expert witnesses. The result was
a court award of $340 million in favor of our
client.

This was the second time that Fisher
Maritime had been central to the successful
outcome of a litigated matter valued at over
$300 million, in addition to the many lesser
matters in which Fisher Maritime has brought
success to its clients’ challenges. A
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